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Hotel — Loan secured by charge on propetty — RICS guidance notes — Whether
valuation negligent — Valuer not shown fo be negligent — Action dismissed in High
Court — Burden of establishing negligence had not been discharged — Court of
Appeal dismissing appeal against that decision

"Kingsdown" was a manor house in Kingsdown, near Deal, Kent. Its ground floor was a
restaurant and both the house and business were owned by a company (Traylodge).
Craneheath Securities Ltd were a secondary bank and York Montague Lid (YM) were
chartered surveyors. In 1988 Craneheath loaned £6.55m to Traylodge, secured by a second
charge on Kingsdown. There was already a first charge in favour of a bank (KD}, which had
loaned £3.15m. On May 22 1990 Craneheath loaned a further £0.1m, also subject to the
second charge. On September 18 1890 joint receivers and administrators of Traylodge were
appointed and on April 15 1991 a compulsory winding-up order was made. Kingsdown was
eventually sold at auction on May 6 1992 for £0.475m.

Craneheath lost all their money and KD most of theirs. Craneheath said that its two loans
were made in reliance on a valuation of Kingsdown made by YM in the sum of £5.25m. It
claimed that the valuation was negligent and sought damages fotalling £1m. YM said that the
valuation was not negligent (or at least not shown to be) and, that even if it were, Craneheath
was either wholly or partially the author of its own misfortune. The High Court dismissed
Craneheath's claim against YM for damages for negligence: see [1994] 1 EGLR 158.
Craneheath appealed.

Held The appeal was dismissed.

1. In the absence of special conditions and whether the duty was contractual or
tortious, a valuer's duty to a lender was to take reasonable care to give a reliable and
informed opinion on the open market value of the land at the date of valuation. In each
case the duty was to exercise a reasonable standard of professional care in the
circumstances, no more and no less: see Banque Bruxelles SA v Eagle Star Insurance

[19951 12 EG 144.

2. Craneheath had obtained a valuation report to the effect that the property should
have been valued at no more than £2m at the relevant time. However, that report was
presented in so conditional a manner that it was not evidence on which a court could
properly be asked to make a finding that another valuation was wrong. There was no
material before the judge which could have enabled him to make a finding that
Craneheath had discharged the initial burden of proving that the valuation of £5.25m
was wrong. Valuation was not a science but an art and the instinctive feel for the
market of an experienced valuer was not something to be ignored.

3. Since Craneheath had not established that the figure of £5.25m was wrong, its action
failed. It was not enough for Craneheath to show that there had heen errors at some
sfages of the valuation, unless it could he shown that the final valuation was wrong:
see Mount Banking Corporation Ltd v Brian Cooper & Co [1992] 2 EGLR 142, at pp144-
5, 149,




Timothy Lloyd QC and Jonathan Simpkiss (instructed by Allison Humphreys) appeared for
Craneheath; Timothy Stow QC and Richard Lynagh (instructed by Cameron Markby Hewitt)
appeared for York Montague.
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REAT PROPERTY - NEGLIGENCE
SURVEYOR'S ALLEGED NEGLIGENCE BY OVERVALUATION

Subsequent price of business realised at auction no guide to whether the business was
overvialued three years earlier.

Plaintiff's appesal against digmissal of an action for negligence ja the

preparation of 4 survey report and valuation of the Don Medi Restaurant made on 25/9/89 on an
open market going concern basis including goodwill trade fixtures, fittings and contents used in the
business. Relying on the report the plaintiff made a short term advance of £550,000 to the owner

which became irrecoverable on sale by a prior encumbrancer three years later.
HELD: The defendant's valuation of £5.25 million was not shown by the evidence to be an
overvaluation notwithstanding that the business realised only £475,000 when sold by auction in

May 1992. The conditions were so different in 1992 from the buoyant days of 1989 that the
nlticaate sale price was of no assistance in determining the valse of the business in 1989,

Appeal dismissed.
LTL 21/6/95 1 (1996) 1 EGLR 130
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LORD JUSTICE BALCOMBE: This an appeal by the plaintff,
Craneheath Securities Ltd, from an Order made by Jacob, J. on 3
December 1993 whereby he dismissed Craneheath's clalm against the
defendant, York Montague Ltd. ("YM"), for damages for negligence in
cormection with a survey report and valuation of the Don Medi
Restaurant, The Manor House, Kingsdown, near Deal, Kent

("Kingsdown").

( The owner of Kingsdown at the relevant date was a company,
Traylodge Ltd., which had acquired the property in Octdber 1987 and
opened it as & restaurant. The key figures in Traylodge were Mr, Medi
Siadatan ("Don Medi") and a Mr. White, a chartered accountant based in
Yorkshire. There was a first mortgagé :oﬁ Kingsdown in favour of
Kreditforeningen Danmark ("KD") in the sum of £2.4m.

On 26 September 1989 YM prepared a report and valuation on
Kingsdown for KD. The valuation was on an .Dpen market basis, on a
going concern basis, including the benefit of goodwill, trade fixtures,
_ | fitting and contents used. in connection with the business. The report,
(~ which was prepared in accordance with the Guidancg. Notes relating to
the Valuation of Praperty Assets published by the Royal Tnstitution of
Chartered Surveyors, valued Kingsdown at £6.25m. The individual in
YM who made the report and valuation was Mr. Anthony Crabtree, a
chartered surveyor of very great experlence, particularly in valuations in
the hatel, leisure and restaurant inddstry.

In November 1989 Traylodge applied to Craneheath, which was a
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secondary bank, for short term finance of £550,000. Craneheath was
prepafed to provide this facility on condition {inter alia) that YM's report
of 26 September was addressed to Craneheath. So YM sent a copy of its'
report to Craneheath: the date on the report remained the same, although
the re-addressed report was not sent to C‘ranehéath until the very end of
November or the beginning of December 1989. On 22 December 1589
Craneheath lerit to Traylodge the sum of £550,000 secured by a second
charge on Kingsdown. The judge found, and there has been no cross-
appeél on this point, that this loan would not have been made had YM's

 valuation of Kingsdown been less than £5m.

Unfortunately the restaurant business at Kingsdown failed 1o live
up o its eaﬂy promise. This was, in parf at Jeast; due to the fact that Mr.
White fell out with Mr. Siadatan. General economic circumstances also
changed and when Kingsdown was eventually sold at auction in May
1992, in the course of the compulsbijr Hquidaﬁon of Traylodge, it only
Fetchied £475,000 and Craneheath lost the whole of its advance. However,
as the judge said, conditlons in 1992 were so different from the buoyant
days of 1989 that the ultimate sale price is of no assistance in determining

the value of Kingsdown in 1989. L
There was no dispute before us as to the legal prim:iples applicable

to Craneheath's claim: they are as most recently stated by Sir Thomas

B]‘xigham, M.R. in giving the judgruent of the court in Bangue Brixelles |

S.A. v. Eagle Star [1995] 2 W.L.R. 607 at p. 618 (where V is the valuer and

L is the lender):- |

3.
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"In the absence of special conditions, and whether the duty s
contractual ot tortlous, V's duty to L is the same: to tzke reasenable care to give
a reliable and Informed opinion on the open market value of the land in
guestion at the date of valuation. In the ordinaty way V does not Wwarrant that
the Jand would fatch on the open market the value be puts on it, any more than
a medical practitioner warrants that he will cure a patient of illness. In each

case the duty is to exercise a reasonable standard of professlonal care in the

tlrcumstances, no more and no less.”

Further, it was common ground that Mr. Crabtree's methodology .

was correct and in accordance with the RIC.S, Guidance Notes. What
Mr. Crabtree did was to assess the cu‘rrentia,xmua} rate of turnover of the
business carried on at Kingsdown, which he took as £1,1xu from a figure
given to him by the directors of Traylodge,and which he checked by
making an assessment of the number of meals served m the year and the
average pﬁce for each meal. He saw the potential for an increase in
turnover in three respects: () opening the restauraﬁt for lunch on
Saturday and Sunday; (i) Increasing prices; and (ii) increaéing
reputation. This led him to a potential armual turnover of £1.55m. He
took a net prdﬁt ratio of 35%, giving an annual profit of £542,500, To
capitalise this profit he took a figure of 8 years', purchase, giving
£4,340,000. To this he added separate ﬁgures for the values of the upper
parts of the restaurant premises and six cottages which also formed part
of Kingsdown. The overall total of £5,325,000 was rounded down o

£5.25m.

Craneheath's attack on the valuation was not on Mr, Crabiree’s

' 4
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methodology, but on its implementation. It submitted:

&) That Ihis assessments of the ammual number of meals served

(91,000) and the average price per meal (£12) were both too high.

b) That his uplift of 40% on current (rNoOver io reach a turnover of
£1.55rm was too high.

¢} That a figure of 35% for profitability was oo high.

d) That in respect of each of these separate heads, as well as

cumulatively, his over-assessmenis were so out of line as to amount to

negligence.

ke

M. Timothy Stow, Q.C., for YM, submitted that, s Crancheath had
never established that the overall valuation of £5.25m was wrong, there
was no need to consider in detail any of Craneheath's complaints: it fell at
the first hrurdle. Accordingly Tturn first o this issue. |

The judge made no direct finding that the valuatic;n of £5.25m was

‘wrong. Mr. Timothy Liayd, Q.C;. for Craneheath, submitted Thatfﬁyrﬂle

nature of things it was difficult for Craneheath {(upon whom the burden
fell) to prove this. The property was unusual and difficult to value; it was

not on the market at the relevant time so there were no offers; there were

‘no comparables. In these circutistances one would have expected

Crancheath to call one or more valuers to give evidence of their expert
opinion of the open market value of Kingsdown at the relevant date. The

5
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only relevant witness called by Craneheath was Mr. C.D. Lickley,
FRIC.S. whose report of 28 June 1993 was put in evidence. His
instructions were to address the following question (amongst others):-

"(iv)  Whatwould I have valued the property at in Septeruber 1981....
glven the turnover figures provided by the Directors of

Traylodge Limited?"
His only answer to this question is in paragraph 12.11 of his report:

"12.11 FEven based on the Directors' projections of £1.2 million turnover and
midximum £350,000 net profit, it is h.kely that T would have valued Don
Medi's at no more than £2 million to inn:lude all trace furnishings,
fixtures and fitfings and goodwill. This wotlfd havc: bean based upnn a
Years' Purchase of 5 times £350 000 (£1, 75 Imlhon) and in addition
£200,000 for the Cate House Cnttag& H" draft accounts had been
avaflable, my vahie would, I am stre, have heen lower at say £1.25

 million, (a i’eam‘ Purchase of § applied to an adjusted net profit of
£200,000 plus Gate Hotse Cottage). To reflect potential to ncrease the
tradn I would possibly have increased the Years' Purchase to 8 buf even
this would have only resulted in an uplift of approximately 10% on
each of the above values. In either case I would be unlikely to have
valued at mﬁre than twice turnover whichever frivnover {s adopted. On
this basis even assurning a turnover of £1.77 million (net of VAT) and
net profit of £639,500 T would i)e ur-ﬂikely to have valued at more than

£3/3.5 million.*

. &
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In my jucdgment a report expressed in so conditional a manner is
not evidence on which a court can properly be asked to make a finding
that another valuation is wrong. But even if it were, Mr. Lickley's

' evidence on this point was clearly shaken in his cross-examination. Ido

not think any useful purpose would be served hy my setting out in the
course of-this judgment the passages from the transcript of Mr. Lickley's
evidetice which Jead me to this conclusion; it is sufficient for me to say
that having read the relevant passages from both his report and the
transcript of his oral evidence, I am satisfied that there was no material
before the judge which could have enabled him to make a finding that
Crancheath had discharged the initial burden of proving that the
valuation of £5.26m was wrong, I reject Mr. Llayd's submission, that if
we were satisfled that there were a suﬁicfeﬁt nursiber of errors in the way
in which Mr. Crahtree has carried out his valuation we should in the
circumstances of this case infer that his final result xifas\\%'mng. Valuation
is not = sclence, it is an art, and the nstinctive Feel’ for the market of an

experienced valuer is not something which can be ignored.

Since Craneheath did not establish that the figure of £5.25m was
wrong, then I agree with Mr. Stow that Craneheatﬁ's action 1oust
necessarily fafl. It would not be enough for Craneheath to show that
there have heen efrors at some stages of the valuation, unless it can also
show that the final valuation was wrong, If authority be needed for so
self-evident a proposition, it can be found in Mount Banking C’ozpbra tion
Ltd. v. Brian Cooper & Co. [1992] 2E.G.LR. 142 at pp. 144-5, 149.

In the circumstances it is not strictly necessary for me to consider

7
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the substance of Crancheath's attack on the valuation. I do so briefly, not
only out of deference to the arguments of Mr. Lloyd, but because if
Craneheath had not fallen at the first hurdle it would in mﬁ* judgment
have fallen at the second and each subsequent hurdle.

As I have already said Mr. Crabtree started his calculations with a
figure of £1.1m for the current annual rate of turnover: his report actually

states:
"Tt is our understanding that the turnover durng 1980 is likely to he alightly in

excess of £1 million.”

The figure of £1.1m was suppled to him by the directors, ane of
whom was a chartered accountant. He was not shown any accounts, as
he expressly made clear in bis report - indeed-it does not appear that any
audited accounts were then in existence - but ﬂlelﬁétﬁe of £1.1m was
consistent with the draft managemehif accounts which had been supplied
by Traylodge to Craneheath. But in any event - and this is the second
hurdle at which Craneheath would have fallex - it adduced no evidence
to establish that the figure of £1, I was in fact incorrect, No satisfactory
explanatinn was given to us why there was no such evidence. The
restaurant continued to trade throughout the whole of the calendar year
1989, so that it should have been possible to establish whether the
directors' estimate of £1,1m for the year’s turnover was correct. If it was,
then any errors by Mr, Crabires in the steps he took to check the directors'

estimate would again be quite irrelevant,

Similar arguments apply to Craneheath's "criticisms of Mr,

B
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Crabtree's assessments of the number of meals served and the average
price per meal, If these figures were in fact wrong, that ought fo have
been demonstrable from Traylodge's records. No such evidence was

adduced.

As to the aftacks on Mr Crabtree's figures for uplift and
profitahility, it is sulficient to say that the evidence was (and the judge
expressly so found in relation fo profitability) that Mr. Crabtree's
calculations were not outside accepted professional standards. He may
have heen in general somewhat optimistic in these respects but optimism

is ot by itself negligence.

Thus although I have approached thJS case In a manner not entirely
the same as that in which the judge did, I am satisfled that he was right in
his conclusiorn that it had not been shown that Mr. éra;bf;ree, and through
him YM, was negligent. Like the’ jﬁdge, I do not find it necessary to
consider the arguments as to contriﬁutory negligence,

1 would dismiss this appeal.

-~

LORD JUSTICE OTTON: 1 agree. [ wish only to add a short passage by
way of emphasis. In his report Mr Crabtree | gave the valuation of
Kingsdown on the open market basis as a going concern, by reference to
the profit which could be made frorn the comrmercial use of the premises.
He used twa separate methods of valuation. In valuing the restaurant, he
first used a profits method, based on his assessment of the restaurant’s

9
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turnover and profitability, He then used a conventional valuation of the

premises for residential tise.

In his first calculation he assessed the current arnmual rate of
turnover as £1.1 million, veﬁfying the figure given to him by the directors.
He concluded that his assessmeént was justified on the basis of 91,000
meals at an average of £12.00 each net. The Judge found as a fact that he
had carrled out an assessmexnt which was independent of the information

that he had been given by the management in reaching his conclusions.

He also took accournt of an earlier report of Mr Ames a partner in the

respondents' firm. There is no criticism of the methodology adopted for

this purpose, There was little or no evidence to show that the figure of
91,000 was erroneous. The only other figu.re'ad;vanced was 83,200 in Mr
Ames report which the appellants did niot seek-to impugn at the trial-and
which Leading Cotmsel informed this court was not subject to challenge.
On the appellants schedule the valuation based on 83,200 at £12.00
average net spend produced £998,400. This was only £83,600 less than Mr
Crabtree's unrounded figure of £1,092,000, a difference of less than 1%,

The Judge rejected the plaintiffs’ contention that M Crabtree had
fallen into error in failing to deduct VAT from the £12.00 average spend
per customer. He accepted Mr Crabiree's evidence that Mr Crabtree had
deducted VAT and that the £12.00 was a net figure. There was evidence
which, depending upon how the Judge evaliated if, entitled the Judge to
make such a finding of fact, I am not persuaded that there is any reason

to disturb this finding, it is unassailable,

10
® (rown Copyright

P. 12715




¢ 12-MAY—2683

11:43 FROM LESTER ALDRIDGE

TO 9555468

The calt:ulatiop of £1.1 million was in line with the information

given to him, namely, £1.1 million turnover with an approximate net
profit of £300,000. Before the advance was made the plaintiffs saw the
management accounts (which Mr Crabtree had not seen). In evidence Mr
Stone, the plaintiffs' inanaging director with overall responsibility for the
day to day running of the bankmg operations and with 25 years banking
experience admitte_éi that the management accounts “were not
inconsistentt with” Mr Crabtree's report. In cross examination he was

asked :

"Q. If they had been inconsistent that would have again sounded
an alarm bell?  A.. Yes, not just with me. - The senior employees
of the bank would have been given ‘the task of checking and testing,

so that T overall would be locking te see if there were any .

disparities within the figure work aiter it had been analysed by one

of my clerks or managers.

- They also used a form and a testing document in which there
would have been tests for all types of profit returns, whether the
cash flow was on target, whether. you reduced” the sensitivity
analysis by reducing the turnover by a certainfamount. - One
thing about menagements accounts {s that they are a projection of
what is happening now and what is going to happen in the future,
and we all know what can happen with projections, so the testing of
those is probably more rigorous than it would be of the balance

sheet, on an historical basis.

11
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Q. To cut a long story short, whatever you saw was consistent with
a turnover of over £1 million and profits of over £300,0007 -- A,

Yes,"

‘ In the light of this the plaintifs faced a formidable task in
discharging their burden of proving that the figure of £1.1 milllon as an
assessment of current turnover was erroneous. Without such a finding

there could be no ﬁnéing of negligence.

It was common grouid that Mr Crabtree was correct in attempting
to asssss future pmﬁtabiﬁty. The Judge was not persuaded that Mr
Crabitree was wrong in amvmg at a potentlal turnover figure of £1.55
million based on a 7 day week, an inctense of prices by 10% and an
increase in teputation of 5%. The Judge did not reject the net profit ratio
of 5% which gave an ammual profit of £542,500, He also'accepted a factor
of 8 as the year's purchase giving £-4,‘340,000. On the basis that the base
figure of £1.1 million was not proved to be wrong and that the final figure
of £4.34 million Was an extrapolation based on the £1.1 mﬂhon it is
difficult to see how. the Judge could have found that the total was
erroneous, The valuarion of the premises has not been disputed before
this court. The ove;raill total of £5.325 million was rouﬁdéd down by My

Crabiree td £5.25 nﬁllinn.

The end result is that the valuation figure of £5.25 althotigh out of
line with subsequent valuations was never shown to be wrong. It must
fullow that there was no basis upon which the defendants could have

been found to be negligent.

12
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For these r_easn:ns I too would dismiss the appeal.

LORD JUSTICE ALDOUS; Iagree with both judgments.

Order: Appeal dismissed with costs.
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